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JAPANESE DECISION PROTECTING AMER- 
ICAN TRADEMARK AGAINST PARTIAL 
INFRINGEMENT. 


It has become trite to say that the 
world is getting smaller, but it has not 
been sufficiently noticed that the people 
of the world are also finding common 
ground in matters of right and justice. 

This is particularly true with respect 
to matters of commercial intercourse. 
Business relations always precede other 
relations between persons of alien race or 
nationality. Commerce has done more 
than any other one agency to bring the 
people of the world into one large family. 
It was the Law Merchant—the customs 
of the merchants of the commercial cities of 
feudal Europe—that broke down the high 
walls of a jealous nationalism and intro- 
duced into the judicial system of every na- 
tion the first uniform code of laws. 


Seventy-five years ago, Japan lived its 
life apart from the rest of the world, ap- 
parently satisfied in its exclusion from 
the great currents of the world’s life. 
When the United States persuaded this 
enterprising nation to throw open its 
doors, it was not long before commercial 
a desire for a 
more complete conformity to occidental 
ideals. So Japan changed its customs 
and its laws almost overnight. Its Code 
is a combination of what is best in 
the Civil Code and the Eng- 
lish Common Law, and its judicial insti- 
tutions are largely Anglo-Saxon. 


intercourse soon created 


French 


As illustrative of the effort of its courts 
to adhere to principles of law which are 
universally right and just, we desire to 
call attention to a recent decision by the 
Supreme Court of Japan in the case of 
Jiushiro Shimohara v. Miller Lock Com- 
pany (Appeal No, 1081, 1918). 





In this case the Miller Lock Company 
sold a lock on which it had stamped a 
panel scroll with the word “Miller” there- 
on. A Japanese company began in 1916 
the manufacture of a padlock which very 
closely imitated the Miller lock, and they 
stamped on their locks a facsimile of the 
identical scroll the Miller 
lock, but inserted the word “Crown” in- 
stead of “Miller.” In some cases they 
used the word “Million,” but the Miller 
Lock Company decided to rest their case 
on the infringement occasioned by the 
use of the scroll and the word, “Crown.” 


that was on 


The Miller Lock Company’s averment, 
therefore, claimed practically on the scrol! 
alone and risked much by its voluntary 
choice. But, on the other hand, it put 
squarely up to the administration of Ja- 
panese law and treaty rights the essen- 
tial principles involved in trademark suits 
and called for a definition of unfair trade 
which would be on a par with the spirit 
and the 
the advanced 
ern countries. 


administration of the law in 
just of 
In a word, the fight was 
not one wholly of self-interest; it was 
undertaken for the benefit of the world’s 
trade and for Japan’s welfare no less than 
that of other countries. 


most and 


west- 


The material interests directly involved 
had grown, meanwhile, to world-wide 
magnitude. The Crown Lock Company’s 
imitation padlocks were being exported 
and sold in competition with the genuine 
article in China, India, Australia, South 
America— market could be 
made on the strength of the good will 
created by the genuine trade-mark and 
the genuine padlocks. 


wherever a 


The Crown Lock Company, of Japan, 
contended that a trade-mark, including 
a scroll or border and a name, was not in- 
fringed by using the same kind of a bor- 
der, but a different name. The border in 
this case was an old-fashioned scroll. The 
Japanese Court, however, after much ar- 
gument, took the liberal view that this 
trade-mark could not be separated into 
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essential and non-essential elements and 
part of it appropriated with impunity. On 
this point the Japanese Court said: 


“Appellant states that in the first de- 
cision in the Patent Office, the Office had 
rendered the decision on the ground that 
although the panels used in the registered 
trade-mark owned by the respondent and 
in the trade-mark used by the appellant 
are identical, yet such an outline is merely 
an outline of respective trade-marks, and 
that the essential particulars rest on thé 
words ‘MILLER’ and ‘CROWN.’ The re- 
spondent made a counter-statement that the 
panel itself constitutes really an essential 
particular because of same having not been 
used nor registered by any other person 
in the Empire of Japan and that it is not 
right to give analytical inspection towards 
registered trade-marks which, once regis- 
tered, may be considered a body com- 
posed of several inseparable elements 
which therefore cannot be divided into 
essential and non-essential elements. 
Against this statement the appellant says 
that in a trade-mark in question, the court 
should consider by analyzing same into 
word and outline. To this the judges 
should say that the questions raised by 
-he appellant were duly considered by the 
Patent Office in view of the fact that, as 
appeared in the last decision, the styles 
and manners of the representation of the 
words (MILLER and CROWN), the 
positions of representations on padlocks, 
panels or outlines are identical in both 
of trade-marks, in consequence thereof 
the trade-marks in question are calculated 
to deceive purchasers as if both articles 
were coming from-same source for which 
reason both trade-marks are said to be 
similar trade-marks.” 


The decision of our own courts are in 
harmony with the decision of the Japan- 
ese Court. In 28 Am. & Eng. Ency. of 
Law, it is declared that “A combination 
of words and devices or symbols is a 
very common form of trade-mark, and 
the combination may be sustained though 
the elements taken separately are not ca- 
pable of exclusive appropriation.” 

It seems to us clear that as the Japan- 


ese Court has said, a trade-mark composed 
of words and symbols should not be di- 





vided into its component parts and some 
regarded as essential and others non-es- 
sential. If a symbol is not merely de- 
scriptive (as a book as a trade-mark for 
book sellers, or a fish as a trade-mark for 
a manufacture of fishing: lines) it should 
be protected from misuse by a competitor, 
if not on the theory that it is an infringe- 
ment of the trade-mark, at least on the 
theory that the use of the identical sym- 
bol with different words constitutes un- 
fair competition. 








NOTES OF IMPORTANT DECISIONS. 





WHEN DELIVERY OF LIVE STOCK IS EF- 
FECTED BY RAILROAD WHERE SHIPPER 
IS REQUIRED TO UNLOAD.—Our attention 
has been called to the comparatively recent case 
of Erie R. Co. v. Shuart, 39 Sup. Ct. 519. This 
case covers the important question as to when 
delivery occurs under a contract whereby the 
shipper is required to unload, and the applica- 
tion of this question to the liability of the con- 
necting carrier under a bill of lading which 
requires five days’ notice of loss or damage to 
stock where the injury occurs during transit. 


In the Shuart case the respondents delivered 
to the Toledo, St. Louis & Western R. a carload 
of horses for transportation under a limited 
liability. live stock contract, via petitioner’s 
road, to themselves at Suffern, N. Y. The raff- 
road delivered the car at the station, put the 
car on a switch, uncoupled the engine and noti- 
fied respondents to unload the horses at once. 
This respondents did, putting up a chute, and 
within a few hours began leading the horses 
out. When some of the horses had been unload- 
ed the railroad pushed a car against that which 
was being unloaded and injured the horses still 
in the car. No written claim for loss was pre- 
sented as required by the contract but respond- 
ents sued the railroad for the loss, maintaining 
that transportation had ended when the acci- 
dent occurred, and consequently the provision 
in the bill of lading with respect to five days’ 
notice was not applicable. The Supreme Court 
of New York sustained the shipper’s claim 
and gave judgment in their favor. This 
judgment was reversed by the Supreme 
Court of the United States, the Court holding 
that under the decision in Cleveland, Cincin- 
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nati, Chicago & St. Louis Ry. Co. v. Dettlebach, 
239 U. S. 588, 36 Sup. Ct. 177, the transporta- 
tion had not ended, and that therefore the rail- 
road company was still responsible for delivery. 
The Court said: 


“In the instant case, when injured, the ani- 
mals were awaiting removal from the car 
through a cattle chute alleged to be owned, 
operated and controlled by the railroad. If 
its employees had then been doing the work 
of unloading there could be no doubt that 
transportation was still in progress; and we 
think that giving active charge of the re- 
moval to respondents, as agreed, was not 
enough to end the interstate movement. The 
animals were in the car; no adequate time for 
unloading had transpired. The carrier had not 
fully performed the services incident to final 
delivery imposed by law. These included the 
furnishing of fair opportunity and proper fa- 
cilities for safe unloading, although the ship- 
pers had contracted to do the work of actual 
removal. See Hutchinson on Carriers, §§ 711, 
714, 715.” 


Four Justices dissented, Justice Clarke writ- 
ing the dissenting opinion, in which he shows 
very clearly, to our mind, that the majority of 
the court have taken a very narrow view in 
their construction of this sort of contract. Jus- 
tice Clarke said: 


“What more was there for the carrier to do, 
—what more could it have done—to make 
more complete the delivery necessary to ful- 
fill its obligation as a carrier? The journey 
was ended, the freight charges were paid, and 
the car was placed on a side track in an 
appropriate place and position for unloading, 
which was approved by the consignee. It has 
beon accepted by two members of the part- 
nership, consignee, and had passed into their 
exclusive custody a full half hour before the 
accident. No assistance was asked for or need- 
ed after the conductor delivered the car and 
went away and thereafter the carrier owed 
to the consignee only the duty which it owed 
to any property lawfully upon or near to its 
tracks—not to negligently or willfully injure 
it, and it was for violation of that duty, not for 
failure to discharge duties imposed by the bill 
of lading, that this suit was instituted. The 
case is one of side track delivery, the equiva- 
lent of the familiar delivery of a car to an 
“industrial track” or “team unloading track” 
of a railroad, with possession taken by the 
consignee before the damage was done.” 


The five days’ notice clause in freight con- 
tracts has been universally condemned, and it 
seems unfortunate that the Supreme Court of 
the United States should thus have extended 
the application of such an unjust provision in 
the contract. In this case there does not seem 





to be any ground whatever for holding that 
transportation was still in progress. All that 
the railroad company was required to do had 
been done, and the car on the switch was prac- 
tically a warehouse under control of the ship- 
per, whose duty, and not that of the railroad, 
it was to unload. The state courts have uni- 
versally construed the law in the same way that 
the New York Courts have construed it. Brown 
v. Pontiac, ete. R. R. Co., 133 Mich. 371, 94 
N. W. 1050; of Illinois, in Gratiot Street Ware- 
house Co. v. St. Louis, etc., R. R. Co., 221 Ill. 
418, 77 N. E. 675; of North Carolina, in Reid 
v. Southern Railway Co., 149 N.C. 423, 63 S. E. 
112; of Georgia, in Kenny Co. v. Atlanta, etc., 
R. R. Co., 122 Ga. 365, 50 S. E. 182; and see 
Hedges v. Railroad Co., 49 N. Y. 223. 


It seems to us that the construction given 
by the Supreme Court of the Hepburn Act, 
which was intended for the protection of ship- 
fers, converts this Act into an instrument of 
injustice and injury to shippers. 


RIGHT OF LITIGANT TO COMPEL EX- 
PERT TO TESTIFY.—The right to compel a 
witness to give his testimony in court seems 
to be involved in some doubt when that witness 
is an expert. In the recent case of Pennsyl- 
vania Co. for Insurances vy. City of Philadelphia, 
105 Atl. 680, the Supreme Court of that state 
attempts to distinguish between civil cases in 
which the State has an interest, and criminal 
cases or cases involving a public matter in 
which the State has an interest. In the former 
class of cases the court holds that the process 
of the courts may not be invoked to compel an 
expert witness to testify, although in the latter 
class of cases it may. The opinion of the court 
on this point is as follows: 


“The process of the courts may always be 
invoked to require witnesses to appear and 
testify to any facts within their knowledge; 
but no private litigant has a right to ask 
them to go beyond that. The state or the 
United States may call upon her citizens to 
testify as experts in matters affecting the com- 
mon weal, but that is because of the duty 
which the citizen owes to his government, and 
is an exercise of its sovereign power. So, also, 
where the state or the United States, in her 
sovereign capacity, charges the citizen with 
crime, she may, if need be, lend her power 
in that regard to the accused; for she is vitally 
interested, as such sovereign, that public jus- 
tice shall be vindicated within her borders. 
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Perhaps, also, under like circumstances, she 
may also lend her power in civil cases. But 
the private litigant has no more right to com- 
pel a citizen to give up the product of his brain 
than he has to compel the giving up of material 
things. In each case it is a matter of bargain, 
which, as ever, it takes two to make, and to 
make unconstrained.” 


At common law all citizens were subject to 
the process of the court to compel them to give 
testimony as to any matter relative to a suit. 
Ex parte Dement, 53 Ala. 389; Smith v. Mc- 
Laughlin, 77 Ill. 596; Flinn v. Prairie Co., 60 
Ark. 204, 46 Am. St. Rep. 168. It is difficult to 
see why a distinction should be made between 
civil and criminal cases in the respect men- 
tioned. All persons are supposed to give their 
testimony in any case which comes properly 
before the court for consideration, and it seems 
to us that the Supreme Court of Pennsylvania 
is in error in assuming that the state has no 
interest in a civil proceeding. That contention 
has been made very frequently of late years, 
and tends to rob the courts of the respect and 
importance which should attach to their deci- 
sions in civil cases. A decision in a civil case 
affects not only the immediate parties to the 
controversy, but determines the rights of other 
parties in the subject-matter or in the transac- 
tion involved. The great principle of res ad- 
judicata has as one of its purposes the deter- 
mination of controversies and the adjudication 
of title to property, upon which the whole world 
may rely. 


It may be proper to give the expert, whose 
time is probably more valuable than that of an 
ordinary witness, extra compensation for the 
valuable services he renders as an expert wit- 
ness. While such services may, by reason of 
the success of the party in whose favor he tes- 
tifies, be wholly in the interest of such party, 
yet nevertheless, when a proceeding of this kind 
is regarded properly, the testimony is in the 
interest of the proper administration of the 
law. If it is desired to give this witness addi. 
tional compensation the statutes might provide 
for the payment of such compensation, and it 
might also be provided that the cost of the fee 
thus allowed to the expert should be taxed 
against the party who calls him; but in no 
event should there be any question as to the 
right of any party to a cause of action in any 
court of justice to call as a witness any person 
who he believes can assist the court in the 
determination of the point at issue. 





THE “R--T” CASE.* 


Some slight forecast of how thoroughly 
and how efficiently the government will 
prosecute bootleggers and moonshiners 
after January Ist is provided in the recent 
prosecution of Joe Gardiano and Pierre La 
Bonge in Arizona. These two men were 
convicted of operating an illicit still. The 
resolute methods employed by the federal 
agents in preparing the evidence leading to 
their conviction may well be taken to indi- 
cate that the authorities will relentlessly 
pursue and prosecute violators when this 
country becomes “bone dry.” 


“Moonshining” is of public interest— 


there is a certain “thrill” connected in the 


business, if it may be so called. How the 
science of handwriting added its part in 
proving certain that which could not ordi- 
narily be seen; how the simple letters, 
“R--t” played an important part in proving 
the facts; how minute details are used by 
our officials to arrive at the truth, are inter- 
esting and instructive. 


I was called into the case from Los 
Angeles not long ago by the United States 
District Attorney, Thomas A. Flynn, who 
directed me to report to him at once in 
Arizona. “Carlson,” said Mr. Flynn to me 


on my arrival, “I am not going to tell you 


anything about this case. I hand you this 
check stub and ask that you make a micro- 
scopical examination of it and report to me. 
Your findings may cause the conviction, or 
they may clear a man suspected of com- 
plicity in a serious offense against the laws 
of this country.” The check-stub contained 
the date, name, the word “Cash,” and fig- 
ures $100, indicating that the check had 


*Attorneys will be interested in the facts re- 
lated in this article by Mr. Milton Carlson, well- 
known handwriting expert, of Los Angeles. The 
work of handwriting experts is becoming of 
more importance in view of frequent and clev- 
er forgeries. 
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been given for cash. Examination of this 
showed that all had been written with in- 
delible pencil by one person; no forgery 
observed. Continued scrutiny of the docu- 
ment revealed, however, that the word 
“Cash” had been written with a different 
pencil than that of the other writing. The 
fiber of the paper beneath was disturbed 
over a small area, graphite found therein 
in varied quantities. Concluding my ex- 
amination, I reported in detail my observa- 
tions. Without commenting, the federal 
District Attorney addressed a secret service 
man: “You have the right man. Carlson 
has found the essential evidence.” 


In the trial that followed these facts were 
brought out: Pierre had been caught with 
moonshine whiskey in his possession. The 
still was located. On one occasion a $100 
rent payment had been made by Pierre with 
a check other than his own. The officers 
concluded that more than one man was in- 
terested in the still’s operation. The de- 


' fendant vehemently claimed, without being 


accused, that he was the sole owner of the 
apparatus, this confirmed the contrary to 
the keenly alert minds of the investigators. 
To find whose was the $100 check and con- 
nect the accomplice was their determina- 
tion. Armed with but meager facts, they 
questioned those who were friendly with 
the prisoner; all were dismissed but one. 
Joe was a merchant in a nearby town. He 
expressed his surprise that Pierre could 
have been guilty of such a crime as moon- 
shining, and praised highly Pierre’s past 
record. Of course Joe denied indignantly 
any connection with the renting of the place 
where the still was found. 


His story and friendship for Pierre 
seemed so earnest, almost convincing. The 
officers asked that they might see his can- 
celed checks for a particular period; this 
Joe seemingly gladly complied with. The 
investigators carefully compared this with 





the bank’s record. A $100 check was miss- 
ing. This fact was called to Joe’s attention, 
who suavely and smilingly said he did not 
know how that could be. Would he kindly 
allow the officers to see his check-stubs ?— 
why certainly he would, but he did not have 
them at hand, would bring them tomorrow. 
And there, sure enough, was the stub, date, 
Pierre’s name, the word “Cash,” and $100. 
And Joe gave his explanation in positive 
and convincing manner: He remembered 
now. He had needed some money. Pierre 
had $100, and he had given him this check 
for it; made the memo “Cash” at the time 
He had 
laid the check aside, for it was not used in 
his business—the cash was for his private 
But the 
date on the stub corresponded with rent 
It was this check- 
stub that was handed me for analysis. 


to show what it was given for. 


use. This sounded reasonable. 


payment in question. 


Under the word “Cash” the microscope 
showed broken fibers and a dim trail of 
graphite that made the form of the letter 
“R;” to the right 1 found the letter “t.” 
The use of a micrometer demonstrated that 
the space between the “‘R”’ and the ‘‘t” was 
sufficient to permit only the formation of 
three down strokes of letters. These had 
to be but “one-space” high, for there were 
no broken fibers above or below. Such let- 
ters as “b,” “1,” “f,” “y,” “p,” -etc., were 
eliminated ; by further elimination of letters 
and final association of others, the unseen 
letters were determined. The missing let- 
ters were: “en,” which completed the word 
“Rent” that for which the $100 check had 
been given. This directly connected Joe 
with the renting of the still and showed him 
an accomplice. The jury was out but a few 
minutes and returned with a verdict of 
“Guilty.” 

MILTON CARLSON. 

Los Angeles, Cal. 
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ARE THE TERMS OF THE COV- 
ENANT FOR THE PROPOSED 
LEAGUE OF NATIONS REPUG- 
NANT TO THE CONSTITUTION? 


In the early days of congressional dis- 
cussion of the terms of peace and the pro- 
posed League of Nations, the question of 
conflict between the terms of the Con- 
stitution and the terms of the Covenant 
was regarded by lawyers of the Senate 
as a serious objection to the acceptance 
of the Covenant in its present form. For 
what it is worth, the reader is reminded 
that this argument was confined mainly 
to the Republican side of the Senate. 
Senator Knox, in order to get an expres- 
sion of the Senate and to bring the ques- 
tion squarely before the country, intro- 
duced a resolution demanding the separa- 
tion of the Peace Treaty, and the pro- 
posed League of Nations Covenant, 
which, as is generally known, were sub- 
mitted to the Senate in combination. A 
part of this resolution referring to the 
question of constitutionality follows: 


“That since the people of the United 
States have themselves determined and 
provided in their Constitution the only 
way in which the Constitution may be 
amended, and since amendment by treaty 
stipulation is not one of the methods 
which the people have so prescribed, the 
treaty-making power of the United States 
has no authority to make a treaty which 
in effect amends the Constitution of the 
United States, and the Senate of the 
United States cannot advise and consent 
to any treaty provision which would have 
such effect if enforced.” 


The chief attack against the Covenant 
made by opponents has been directed 
against Article X, the contention being 
that its terms obligate the United States 
to go to war at the demand of the coun- 
cil, provided for in the Covenant, in con- 
travention to Article 1, Section VIII of 
the Constitution, which declares “Con- 
gress shall have power to declare war.” 





The language of Article X is as fol- 
lows: 

“The high contracting parties under- 
take to respect and preserve, as against 
external aggression, the territorial integ- 
rity and existing political independence 
of all states, members of the league. In 
case of any such aggression, or in case 
of any threat or danger of such aggres- 
sion, the executive council shall advise 
upon the means by which the obligations 
shall be fulfilled.” 


Of course, such language plainly means 
to obligate all league members to stand- 
by with all of their war-power in sus- 
taining the authority of the League 
against aggression of any member or out- 
sider. 


The agreement for the proposed League 
of Nations would have the character of 
an ordinary treaty. Under the Constitu- 
tion the treaty-making power belongs to 
the President and the Senate. The Senate 
must consent to the terms of the treaty 
before it is given the force of law. All 
treaties made under authority of the Con- 
stitution become a part of the supreme 
law of the land. It is not to be under- 
stood from this force of a treaty, that 
its terms could set aside constitutional 
provisions. As the treaty-making power 
springs from constitutional authority, any 
agreement or contract entered into in pur- 
suance of that power must conform to 
the Constitution. 


In the arguments against a covenant 
of nations such as proposed at this time, 


‘so far as the United States is concerned, 


there are invoved then the two questions 
touching the Constitution, viz.: 


The right to declare war; 

The treaty-making power; 
and that elusive, though jealously guard- 
ed American policy known as the Mon- 
roe Doctrine, which lately has become by 
far the most important point of attack 
by opponents of the League, judging by 
the discussions now going forward in the 
Senate. 
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It is proposed in this brief discussion of 
this subject to confine it to the constitu- 
tional question raised by Senator Knox, 
and those others who insist upon this 
view of the proposed international agree- 
ment. 


As Senator Knox tells us in his resolu- 
tion, the people have provided in the Con- 
stitution itself, the proper course to be 
taken in amending the fundamental law; 
that the Constitution specifically defines 
the treaty-making powers, and the treaty- 
making power cannot amend the Con- 
stitution by any agreement which would 
have such effect. Absolutely, the Senator 
is correct, and if that were a fair state- 
ment of what the Covenant proposes to 
accomplish, there would never be any 
League of Nations, so far as the United 
States is concerned. But, it is not proposed 
to amend the Constitution, by implication 
or otherwise, and no such effect could 
follow the acceptance of the Covenant; nor 
would any super-sovereignty be created 
that would in effect destroy the sover- 
eignty of the United States or the Con- 
stitution. Such arguments must depend for 
their force upon other than legal grounds. 
grounds. 


The proposed League of Nations for 
the purpose of enforcing peace through- 
out the world differs in some respects 
from the ordinary treaty, but in so far 
as it may affect the sovereignty of this 
Nation, it does not differ from the treat- 
ies that have been made from time to 
time with other countries. Under our 
Constitution, treaties are made a part of 
the supreme law of the land. But, of course, 
there are limitations to this treaty-making 
power under the Constitution and the Con- 
stitution must govern as to any question 
involving such limitations. 


It was the opinion of John C. Calhoun, 
speaking on this question of constitutional 
limitations, that under our form of gov- 
ernment no stipulation could be entered 
into that would tend to change the char- 








acter of the government, or to attempt 
to do that which can only be done by 
the Constitution-making power; or to do 
that which is inconsistent with the nature 
and structure of the government or the 
objects for which it was formed. That 
this treaty-making power is limited by 
all the provisions of the Constitution 
which inhibit certain acts, and by such 
provisions as direct certain acts to be 
done in a particular way and prohibit the 
contrary. Within these limits, it was the 
opinion of Mr. Calhoun, all questions 
which may arise between this Nation and 
others, of whatsoever kind, are subject 
to the treaty relation. 


The principle of construction applied 
by Mr. Calhoun was the same as that 
followed by Thomas Jefferson and John 
Adams when acting in an official capacity 
as representatives of the government. 
The same principle was early announced 
by the Supreme Court in the case of 
Geofroy v. Riggs’, decided in 1890, Mr. 
Justice Field expressing the opinion that 
the treaty-making power in the Consti- 
tution is unlimited, “except by those re- 
straints which are found in that instru- 
ment against the action of the government 
or of its departments, and those arising 
from the nature of the government itself, 
and of that of the states.” 


In order to understand the position 
taken by opponents of the terms of the 
League agreement, there should be kept 
in mind that the United States govern- 
ment is one of enumerated powers, fixed 
by a written Constitution, in which re- 
spect this Nation differs from the others 
concerned. What the Constitution for- 
bids expressly, or by implication, may not 
be done through any treaty agreement.’ 
The converse of this proposition would be 
true: that any provision in a treaty con- 
travening the letter or spirit of the Con- 
stitution would have no binding force. 
If, then, the delegates to the Paris con- 


(1) 183 U. S, p. 258. 
(2) Thomas v. Gay, 169 U. S. 264. 
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vention entered into stipulations with 
other nations intending to bind the 
United States to perform certain acts, 
without right under the Constitution to 
bind the government to their perform- 
ance, although accepted by the Senate, 
the other part of the treaty-making 
power, such agreements would have no 
standing before any tribunal under the 
jurisdiction of the United States. 


It is not contended, so far as the writer 
is informed, that European nations are 
figuring to destroy the fundamental law 
of the United States, or that there is any 
desire to invade the sovereignty of the 
Nation. The laws of the two great An- 
glo-Saxon nations are counterparts, the 
one of the other. The governments are 
both founded on the will of the gov- 
erned. The English people are no more 
willing to surrender their sovereignty 
than are Americans. The English are 
willing and ready to acecpt the League 
terms; the only difference in their situa- 
tion is that the powers of the government 
are not enumerated in a written Consti- 
tution. 


The treaty power in the Constitution 
is invoked by friends and opponents alike 
in the attempt to solve the questions that 
have arisen over the acceptance of the 
Covenant. On the construction of this 
provision of the Constitution, therefore, 
hangs the whole question. A treaty un- 
der our form of government is regarded 
with greater significance than by other 
governments. Chief Justice Marshall, in 
one of the early cases involving this ques- 
tion,* had this to say: 


“A treaty is, in its nature, a contract 
between two nations, not a legislative 
act. It does not generally effect of itself 
the object to be accomplished, especially 
so far as its operation is infra-territorial ; 
but is carried into execution by the sov- 
ereign power of the respective parties to 
the instrument. In the United States a 
different . principle is established. Our 
Constitution declares a treaty to be the 


(3) Foster v. Neilson, 2 Pet., p. 253. 





law of the land. It is, consequently, to 
be regarded in courts of justice as equiva- 
lent to an act of the legislature, whenever 
it operates of itself without the aid of any 
legislative provision. But when the terms 
of the stipulation import a contract, when 
either of the parties engage to perform a 
particular act, the treaty addresses itself 
to the political, not the judicial depart- 
ment; and the legislature must execute 
the contract before it can become a rule 
for the court.” 


This would be the situation, it seems 
fair to assume, in case of the acceptance 
of the terms of the proposed Covenant. It 
is left to Congress to carry into execu- 
tion the treaty terms by appropriate legis- 
lation under its powers granted in the 
Constitution. It is extremely doubtful 
that the powers necessary to carry into 
effect such duties as are to be understood 
from the language employed in Articles X 
and XI of the Covenant could be exacted 
from the United States, if conflict with 
the Constitution resulted from their exer- 
cise. But would there arise any such 
question in the event that acceptance of 
its terms leagued the United States with 
the other nations in the agreement to 
guarantee the political integrity of all? 
That a- question of this character should 
remain to this late day in our history for 
settlement seems rather remarkable, if 
it is not to be regarded as rather con- 
venient and timely. 


There is no question about the power 
of Congress to declare war by formal 
resolution. The power was granted as a 
safeguard against precipitate action on 
the part of the executive department. As 
a matter of fact the executive has a great 
deal to say about declaring war. How- 
ever that may be, the claim made by 
opponents of the Covenant that its terms 
would take from Congress this power, as 
it was determined by the framers of the 
Constitution, seems untenable in the light 
of the practice of nations, and the treaty- 
making history of the United States. The 
same arguments were used in the bitter 
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attack against the Jay treaty. In his re- 
ply, Alexander Hamilton, one of the great 
leaders who did so much to shape the 
form of the new government under the 
Constitution, said: 


“The only constitutional exception to 
the power of making treaties is that it 
shall not change the Constitution; which 
results from this fundamental maxim, 
that a delegated authority cannot alter 
the constituting act unless so expressly 
authorized by the constituting power. An 
agent cannot new-model his own com- 
mission. A treaty, for example, cannot 
transfer the legislative power to the ex- 
ecutive department, nor the power of this 
last department to the judiciary ; in other 
words, it cannot stipulate that the Presi- 
dent, and not Congress, shall make laws 
for the United States; that the judges, 
and not the President, shall command the 
national forces.” 


This broad conception of the treaty- 
making power is pronounced by one of 
the framers of the Constitution, whose 
knowledge of the work of the convention 
of 1787, especially in respect to inter- 
national questions, is of the highest char- 
acter. And Mr. Hamilton says in sub- 
stance that practically the only limit to 
the treaty-making power in the Constitution 
is that it cannot be used to change our form 
of government, or nullify the letter or 
spirit of that instrument. 


So far as the courts are concerned, the 
doctrine announced by Chief Justice Mar- 
shall in the early years of the govern- 
ment, has been followed in construing the 
treaty-making power under the Consti- 
tution. It may be illuminating to refer 
to some of the following cases,‘ most of 
them early cases, to get the views of the 
different judges ; but the present situation, 
of course, differs in some respects from 
any undertaking this government has 
been called upon to assume heretofore. 


(4) Ware vy. Hylton, 3 Dallas, p. 199; Chirac 
v. Chirac, 2 Wheaton 259; Fairfax’s Dev. v. 
Hunter’s Lessee, 7 Cr. 603; Hughes vy. Edwards, 
9 Wheat. 489; Haunstein vy. Lynham, 100 U. S. 
483. 





It is all conjecture, at this time, what 
would be the attitude of the other na- 
tions concerned in the League of Nations 
towards the United States, if, after sign- 
ing the Covenant, a case should arise 
under Articles X and XI, and Congress 
should refuse support for any expedition- 
ary army, basing the refusal on consti- 
tutional grounds. The like situation has 
never occurred in our history. Before 
what tribunal under the Covenant could 
such questions be raised? It may be here 
conceded that so far as such questions as 
the preservation of the Monroe Doctrine 
are concerned, the Covenant would reach 
out to them and the League take entire 
jurisdiction over them, unless such doc- 
trines or policies are expressly reserved 
from the operation of the Covenant. But 
with that question we have nothing to 
do at this time. 


Several times in our history the Senate 
has been called upon to ratify treaties in- 
volving, substantially, the proposition in- 
cluded in the resolution of the Senator 
from Pennsylvania, that the treaty-mak- 
ing power of the Constitution invests 
Congress with the power to declare war, 
and no treaty agreement pledging the 
war-power of this Nation in support of 
the integrity of other nations will stand. 
Indeed, the Senator was Attorney Gen- 
eral in the cabinet of President Roosevelt 
when the treaty with Panama was con- 
summated. Article 1 of that undertaking 
is to this effect: 


“The United States guarantees and will 
maintain the independence of the Repub- 
lic of Panama.” 


Does not this language pledge the war- 
power of the United States to maintain 
the integrity of the Panama Republic? 
Suppose there were several republics 
whose independence was guaranteed un- 
der such a treaty agreement, and the 
guarantee was mutual, what then would 
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be the distinction between this treaty and 
the terms of the proposed treaty for the 
League? 


At the time of entering into the treaty 
with Panama, Mr. Knox was the Nation’s 
legal adviser. He did not raise the ques- 
tion of its constitutionality. It is not a 
likely chance that any such question was 
overlooked, for the adoption of the treaty 
was concluded only after heated debate, 
in which ‘such constitutional lawyers as 
Senators Bacon, Hoar, Morgan and 
Spooner took a leading part. The ques- 
tion of the right of the treaty-making 
powers to pledge the war-power of the 
Nation went unchallenged at this time. 


At the close of the Spanish-American 
war our government entered into an 
agreement with Cuba guaranteeing the 
integrity of that Nation with the force of 
the war-power of the United States. If 
any serious question of the treaty-making 
powers of this Nation to pledge the war- 
power in support of this treaty was 
raised, the argument certainly did not 
prevail. 


Daniel Webster, speaking in the Sen- 
ate in 1846 upon the proposed acceptance 
of the treaty with the Republic of New 
Granada, in which the United States un- 
dertook to maintain the sovereignty of 
that Republic, made use of the following 
language: 


“This government, looking upon this 
stipulation as a benefit obtained, a boon 
conceded by the government of New Gra- 
nada, as an equivalent for this considera- 
tion, entered on its part into an engage- 
ment to protect and guarantee and defend 
the neutrality of this whole isthmus. This 
will be seen by reference to the thirty- 
fifth article of the treaty, which will be 
found in the volume of the laws of the 
last session. It is there very distinctly 
stated. There is no question about it. 
We are under treaty obligations to main- 








tain the neutrality of this Isthmus and 
the authority of the government of New 
Granada over it.” 


And while advocating this power of 
the government to enter into treaty-mak- 
ing agreements of this character, neither 
Mr. Webster, nor any of his able asso- 
ciates in the United States Senate ex- 
pressed any fear that their action was 
inconsistent with the terms of the Con- 
stitution. It seems to have remained for 
the lawyers of the present time in the 
Senate to discover a legal bar to this form 
of treaty obligation. And what is re- 
markable, indeed, about. this matter, is 
the belated solicitude for constitutional 
limitations coming so close upon the heels 
of a veritable orgy of disregard for the 
same under the plea of war-time meas- 
ures. 


So far as the question of setting up a 
super-sovereignty overriding the author- 
ity of our sovereignty, the claim is more 
rhetorical than logical. The same objec- 
tion might be urged against any treaty. 
Something of the political sovereignty 
must necessarily be surrendered in mak- 
ing treaties with other nations. Absolu- 
tism has no place in the society of nations. 
That time has passed. The states that 
formed this Union surrendered sovereign- 
ty to put force into the Nation. A refer- 
ence to the Constitution shows to what 
extent this surrender was carried. The 
Union under the Articles of Confedera- 
tion was a farce; it lacked force to main- 
tain itself. When the states gave up to 
the national government part of their sov- 
ereignty, strength flowed into the system 
of the Nation, and it became strong and 
able to control. It is the Constitution 
that controls the states; it is the treaty 
agreement that controls nations. Some 
of their political sovereignty must be sur- 
rendered according to the treaty terms. 
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Rousseau, in his “Social Contract,” tells 
us that sovereignty is the will of the peo- 
ple, and may not be alienated. His lan- 
guage is: 

“I say then, that sovereignty, being 
nothing but the exercise of the general 
will, can never be alienated, and that the 
sovereign power, which is only a collec- 
tive being, can be represented by itself 
alone; power indeed can be transmitted, 
but not will.” 

In his great work on the Constitution, 
Story® defines sovereignty as the union 
and exercise of all human power pos- 
sessed in a state; it is a combination of 
all power; it is the power to do every- 
thing in a state without accountability ; 
to make laws, to apply and execute them; 
to impose and collect taxes; to declare 
war and make peace; to form treaties 
and alliances with foreign nations. 


Bouvier says: “Sovereignty resides in 
the nation and belongs to the people.” 


Strictly speaking, under the American 
form of government, absolute sovereign- 
ty resides in the people as a nation, with 
residuary sovereignty in the states under 
the Constitution. 


According to international law, a state 
is sovereign when it has a stable po- 
litical organization. Within the opera- 
tion of this rule the transactions of in- 
dependent states or nations with each 
other are governed by other laws than 
those in force within the states or na- 
tions, but not to the extent of changing 
the organic law. The courts of one coun- 
try do not sit in judgment on the acts of 
the government of another. Under our 
Constitution our Federal courts must de- 
termine questions arising out of any 
treaty agreement so far as this Nation is 
concerned. This right belongs to our le- 
gal sovereignty, and may not be alienated. 
We do, however, surrender some part of 
our political sovereignty in the making 
of any treaty with a foreign nation. 

Percy L. Epwarps. 
South Pasadena, Cal. 








BILLS AND NOTES—ALTERNATIVE 
PAYEES. 





EGENBERGER et ux. v. NEUMAN et al. 





District Court of Appeals, First District, Divi- 
sion 2, California. May 9, 1919. 





182 Pac. 308. 





While a note payable in the alternative to 
one of two persons is not a “promissory note,” 
if, however, it purports on its face to be for 
value received, the setting forth of the note ac- 
cording to its terms is sufficient to entitle the 
plaintiff to recover as on a contract. 





LANGDON, P. J. This is an appeal by de- 
fendants J. E. Davis and Alice M. Davis from 
a judgment and decree foreclosing a mortgage 
against them. Appellants are the holders of 
the legal title to the property affected by the 
foreclosure, title having passed to them, through 
mesne conveyances from August H. Neuman 
and Ida Neuman after the lien of the mortgage 
had attached. The appellants demurred on gen- 
eral and special grounds to plaintiffs’ amended 
complaint. Their demurrers were overruled, 
and upon their failure to answer judgment was 
entered against them. 


There is but one question upon this appeal, 
and that is: Does the amended complaint state 
facts sufficient to constitute a cause of action? 
The argument of appellants is predicated upon 
the fact that the note, and mortgage securing 
the same, and which were set out in the amend- 
ed complaint, were made in the alternative 
or disjunctive form—that is, they were made 
to “Valentine Egenberger or Katherine Egen- 
berger.” 


(1) There are only two authorities cited to 
us directly upon this question, neither one 
of which is from this state. The appellants 
rely upon the case of Musselman v. Oakes, 
19 Ill. 81, 68 Am. Dec. 583, in which it is 
said that a note payable in the alternative to 
one of two persons is not a promissory note 
and cannot be sued on as such. This conten- 
tion may be granted; but in the instant case 
the action is brought to collect the debt secured 
by a mortgage regardless of the means by 
which the debt was evidenced. Furthermore, 
in reply to the contention of counsel based 
apon the Oakes Case, we may say that, while 
it has been held that a note payable in the 
alternative is not a promissory note, if, how- 
ever, it purports on its face to be for value 
received, the setting forth of the note accord- 
ing to its terms is a sufficient statement of 
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consideration to entitle the plaintiff to recover 
as on a contract. Walrad v. Petrie, 4 Wend. 
(N. Y.) 575, cited in 1 Daniel on Negotiable 
Instruments, § 103. The record in the present 
case discloses that the note stated on its face 
it was givén for a valuable consideration. 

(2,3) However, the case of Seedhouse et al. 
v. Broward, Adm’r, 34 Fla. 522, 16 So. 425, is 
a case covering a very similar state of facts 
in so far as the language of the note and mort- 
gage is concerned. In that case, as in this, 
the action was to foreclose a mortgage securing 
a note, the plaintiffs being Henry Seedhouse 
and Helen Seedhouse, his wife. There, as here, 
a demurrer was interposed on the ground that 
the note and mortgage were in the alternative. 
The court in that case pointed out that the 
mortgage was not a conveyance of real property, 
but a contract between mortgagor and mort- 
gagee whereby a specific lien was created upon 
certain property; that, viewed as a contract, 
requiring the interposition of judicial action 
to enforce its provisions, there was no reason 
why the fact that it and the debt secured 
were made payable to one or the other of 
two parties definitely named therein should 
render such contract void. The court pointed 
out that there was some variance in the author- 
ities as to whether in such a case the action 
could be maintained alone by either of the 
parties named as alternative payees or whether 
it must be instituted jointly by both of the 
payees, but added that the better practice was 
for all of the parties named as alternative 
payees to join in the suit to enforce such a 
contract. The reasoning of this Florida case 
applies precisely to the facts of the instant 
case, and to the legal effect of mortgages in 
this state. For in this state also the original 
character of mortgages has undergone a change, 
and they have ceased to be conveyances except 
in form. They pass no estate in the lands and 
are mere security. Under the Code a mortgage 
is merely a contract by which specific property 
is hypothecated for the performance of an act. 
MeMillan v. Richards, 9 Cal. 365, 70 Am. Dec. 
655; Fogarty v. Sawyer, 17 Cal. 589; Dutton v. 
Warschauer, 21 Cal. 609, 82 Am. Dec. 765; Mack 
v. Wetzlar, 39 Cal. 247; Savings & Loan Soc. 
v. McKoon, 120 Cal. 177, 52 Pac. 305; Civ. Code, 
§ 2920. 


In the present case both parties named in 
the note and mortgage have joined in the suit. 
It would seem, therefore, that all the elements 
exist here to make the reasoning in the Florida 
case applicable. 

There is no defense made on the merits, but 
appellants urge that the mortgage and note 





should have been reformed; that the plaintiffs 
should have pleaded the true intent of the 
parties and made an issue of that matter. They 
cite the case of Pierson v. McCahill, 21 Cal. 
122. That case holds that where, in reducing 
an agreement to writing, a material cause has 
been omitted by mistake, a party seeking to 
avail himself of the actual contract must ob- 
tain a reformation of the writing, either by 
a distinct proceeding to reform it as by 
special pleading of mistake in an action in 
which the contract is sought to be used, and 
asking its correction as independent relief. To 
the same effect are the other cases cited by 
the appellant upon this point. This rule, how- 
ever, is wholly inapplicable here. The plain- 
tiffs are not contending that a mistake has been 
made, or that the instruments do not express 
the true intent of the parties. Under our con- 
clusion, herein expressed, the note and mort- 
gage as executed are not void, and, as both 
parties named herein as alternative payees are 
plaintiffs in the suit, there is no occasion to 
ask for a reformation of the instrument, nor 
to allege any other intent of the parties than 
the intent appearing upon the face of the 
instruments; the instruments are sought to 
be enforced as executed. 
The judgment is affirmed. 


We concur: BRITTAIN, J.; HAVEN, 


Note.—Promisees Disjunctively De signaicd.— 
The instant case is obviously right in declaring 
that a promissory note is no note at all unless 
a payee is designated with at least reasonable 
certainty, and especially is this true so far as 
this affects its negotiability, But is it true that 
it and a mortgage it may secure may be pro- 
ceeded upon as a contract? 

It is said in Seedhouse v. Broward, 34 Fla. 
522, 16 So. 425, in speaking of a mortgage secur- 
ing a note payable to “Harry Seedhouse or Helen 
Seedhouse, his wife,” that: “Viewed as a con- 
tract, requiring the interposition of judicial action 
to enforce its provisions, we are at a loss to 
discover any reason why the fact that it and the 
debt it secures are made payable to one or the 
other of two parties definitely named therein 
should render it void. There are many cases 
in the books where contracts made payable simi- 
larly have been recognized and enforced by the 
courts.” The principle upon which enforceability 
proceeds might be, that on its face such a con- 
tract, if in writing, shows that there is an am- 
biguity needing explanation by parol. 


In Osgood y. Pearsons, 4 Gray 455, it was said 
that a written promise to pay a certain sum to 
A or B, though not a promissory note, as such 
is described in a statute, may nevertheless be 
good evidence of a debt, and admissible under 
the money counts in assumpsit. 


In Blankenhagen v. Blandell, 3 B. & A. 117, 
where a demurrer was sustained to a declaration 
on a note payable in the alternative, Bailey, J., 
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intimated an action could be brought in the name 
of all the payees. 


Robbins v. Robbins, 175 Mo. App. 609, 158 
S. W. 400, cites Musselman y. Oakes, 19 Ill. 81, 
68 Am, Dec. 583, as showing that an Illinois note 
payable to alternative payees is not a promissory 
note at all, yet says that it appears on its face to 
be a special contract in writing whereby a promise 
was made to pay E. M. Robbins or his family. 
It was a “promise not to pay both; neither is it 
to pay one rather than the other; but on the 
contrary, it is to pay to the one or to the other.” 
It was therefore held that in a suit by either, 
the other need not be made a party. 


But it has been held that payees joined in a 
formally disjunctive way are in fact joint a 
isees. Willoughby v. W illoughby, 5 N. H. 244. 


Where a writing reads to A. B. or C. D., his 
wife, this is to be construed as giving to each 
one-half interest in the proceeds. Collyer v. 
Cook, 28 Ind. A. 272, 62 N. E. 665. In Illinois, 
however, it was said that the legal effect of a 
note made payable to the wife or to the husband 
and wife in the alternative, is to make the hus- 
band payee. Young v. Ward, 21 Ill. 223. But 
this decision was rendered in 1859 before any 
enabling act on the subject of husband and wife. 
Later, in 1895, the Appellate Court of that state 
said that where a note was payable to “Thos. 
Bauer or wife,” this does not come under the 
ruling in Musselmann y. Oakes, supra, because 
the reasonable intendment is that Bauer and his 
wife — right to sue. Carr v. Bauer, 61 


Ill, A 


There is not the same question involved where 
there are several payees named in succession— 
one to take the place of his predecessor. Blanch- 
ard v. Sheldon, 43 Vt. 512. As where a person 
and his heirs are named, Knight vy. Jones, 21 
Mich. 161. Or an officer and his successors. 
Davis y. Garr, 6 N. Y. 124, 55 Am. Dec. 387. 


Such an occasion as the question herein dis- 
cussed may be rare, but it does sometimes occur 
that payees may be indifferent between them- 
selves who shall collect, and as the American 
rule is to seek real and not technical considera- 
tions, the principle of such a writing being evi- 
dence of a contract commends itself to American 
view. 








CORRESPONDENCE 





FREEDOM OF SPEECH IN TIME OF WAR. 


Editor, Central Law Journal: 


Your correspondent, Frederick G. Bromberg, 
of Mobile, Alabama, denounces as revolutionary 
the doctrine stated by Justice Holmes in 
Schenck v. United States, 249 U. S. 47, that 
“where a nation is at war many things that 
might be said in time of peace are such hin- 
drances to its efforts that their utterances will 
not be endured so long as men fight, and that 





no court could regard them as protected by 
any constitutional right.” 


The doctrine denounced is not new. In an 
article in the Virginia Law Review, 1917, en- 
titled “Military Censorship and Freedom of the 
Press,” I took the ground that the President, 
as commander-in-chief, has, in time of war, the 
very same power which Mr. Bromberg pro- 
fesses to view with alarm when exercised by 
the Legislative Branch of the Government. 
That it has such power, no one who will stop 
to think can fail to realize. May I quote 
briefly from the article in question in support 
of my position: 


“The President is commander-in-chief. It is 
the duty of the commander-in-chief to protect 
his forces. To accomplish this he may destroy 
property and sacrifice life. When a comman- 
der-in-chief detaches a force to fight a rear- 
guard action, which has no chance of any other 
success than, by the death of some or all of 
those detached, to save a greater number, he 
exercises the power of life and death. Every 
order to advance or to fall back, to deploy or 
to charge, carries on its breath the very same 
power. Such is this power over property, per- 
son and life that is surrendered to the military 
authority in time of war. And it is of the very 
essence of all things which lie between success 
and failure in war that this power should be 
reposed where it can be exercised instantly, as 
the exigencies of the situation may develop 
the need. If it be necessary to debate, to con- 
sult, to obtain the consent of other minds, then 
the power does not exist at all.” 


* * & 


“Is he who prints his message of treason 
immune from punishment, while he who whis- 
pers it in the ear swings at rope’s end or has a 
visit with the firing squad in the gray-dawn 
of the morning?” 


zs * * 


“General Jackson had the correct idea of the 
powers which a state of war necessarily confers 
upon a military commander. It was under this 
power that he arrested Louallier, and it was 
by virtue of this power that he refused to rec- 
ognize the writ of habeas corpus issued by 
Judge Hall. The Congress of the United States 
gave official sanction to General Jackson’s acts, 
when it returned, with interest, the fine which 
General Jackson had to pay, not because he 
recognized Judge Hall’s right to impose it, but 
because, the war being over, he desired to show 
by his submission, in time of peace, to an un- 
righteous judgment of the court, that his orig- 
inal refusal to obey the court’s mandate was 
not personal. 


In reference to the resolution refunding the 
fine John Quincy Adams said: 
“You are going to refund the money with in- 


terest; * * * because the imposition of the 
fine was unjust. Because General Jackson was 
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acting under the laws of war and the moment 
you place a military commander in a district 
which is the theatre of war, the laws of war 
apply to that district. I might furnish a 
thousand proofs to show that the pretensions 
of gentlemen to the sanctity of their municipal 
institutions, under a state of actual invasion 
and of actual war, whether servile, civil or 
foreign, is wholly unfounded, and that the laws 
of war do, in all cases, take the precedence.” 


Adams argued in this connection, that, in 
time of war, “not only the President of the 
United States, but the commander-in-chief of 
the army has power to order the universal 
emancipation of the slaves.” In this connec- 
tion he said: “I lay this down as the law of 
nations. I say the military authority takes, 
for the time, the place of all municipal insti- 
tutions. * * *.” This he declared to be “a 
principle * * * of which I have no more doubt 
than that you, sir, occupy that chair.” 


On January 1, 1863, Abraham Lincoln, Pres- 
ident of the United States and commander-in- 
chief of the armies, exercised this power as 
a war power. 


Both the right and the power of the Presi- 
dent to do this was affirmed by the Supreme 
Court, in Texas v. White, 7 Wall. 700 .(1868). 
In the same case, the right, power and author- 
ity of the President, acting in the same capac- 
ity, to set up a government for a state which 
had been in rebellion and to assemble a con- 
vention to amend its constitution and renew 
its faith to the Union was recognized. 


In view of the powers which were exercised 
by the President, as commander-in-chief during 
the Civil War, it seems more than preposter- 
ous, it seems puerile, to claim that he lacks 
this power. 


Madison, who perhaps better than any man 
of his time, understood the Constitution, wrote: 


“Of all the evils to public liberty, war is 
perhaps the most to be dreaded, because it 
comprises and develops every other. * * * 
In war, too, the discretionary power of the ex- 
ecutive is extended; its influence in dealing out 
offices, honors and emoluments is multiplied; 
and all the means of seducing the minds are 
added to those of subduing the force of the peo- 
ple! No nation could preserve its freedom 
in the midst of continental warfare.” 


Because what Madison said is absolutely 
true, is one of the reasons which leads inevi- 
tably to the conviction that General Sherman 
was right when he said: “War is Hell.” 


Very truly yours, 
T. J. O'DONNELL, 
Denver, Colo. 





HUMOR OF THE LAW. 


An elderly man, driving a Henry, suddenly 
fetched up in a drug store window. 

“Is this the first time you ever drove a car?” 
asked a police officer. 

“No, sir,’ was the grim reply, “this is the 
last.”"—Journal of the American Medical Asso- 
ciation. 


Carter Glass, the Secretary of the Treasury, 
was talking to a business man, when the latter 
said: “We don’t hear so much these days 
about an elastic currency, Mr. Secretary, do you 
think so?” 

“No,” replied the Secretary. “The cry today 
seems to be for a more adhesive currency.”— 
Ladies’ Home Journal, 


“Do you think a college education helps a 
man in business?” 

“Not right away,” answered Mr. Dustin Stax. 
“But after a man gets rich enough to indulge 
in litigation, school-training will help a great 
deal in answering the lawyer’s questions.” 


During an epidemic in a small Southern town 
every infected house was put under quaran- 
tine. After the disease had been checked, an 
old negress protested vigorously when the 
health officers started to take down the sign on 
her house. 

“Why, Auntie,” exclaimed the officer, “why 
don’t you want me to take it down?” 

“Well, sah,” she answered, “dey ain’ be’n a 
bill collectah neah dis house sence dat sign 
went up. You-all let it alone!” 


The corn in a silo on Hennessy’s place 

Turned sour and “worked” (as is often the 
case). 

The cow ate the corn, and the milk in the pail 

That evening was flavored somewhat like 
Scotch ale. 

When Hennessy drank some for supper, with 
bread, 

He found that it suddenly went to his head, 

So he cranked up his flivver, and, scorching 
through town, 

Ran a couple of sheep and a constable down. 

At all events, this was the gist of his tale, 

That he told to the Sheriff who put him in jail. 

But the Sheriff was sure that the yarn was a lie, 

And so, gentle reader, am I! 

—J. J. Montague in St. Louis Post-Dispatch. 
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1. Admiralty—Rules of.—One employed by 
shipper to load pulpwood on a vessel moored 
on navigable waters at a dock in a Minnesota 
port, to be carried to a port in another state, 
and injured by employer's actionable negligence, 
is not limited to relief given seamen under 
rules of admiralty, but may recover full dam- 
ages at common law.—Soderstrom v. Curry & 
Whyte, Minn., 173 N. W. 649. 

2. Assignments—Equitable Assignment.—An 
order or writing for the payment of money at 
the delivery of property which does not by its 
legal effect constitute an assignment, and which 
is executed as a gift and for no other considera- 
tion, will not be upheld or enforced as an 
equitable assignment.—Fidelity Savings & Loan 
Ass’n v. Rodgers, Cal., 182 Pac. 426. 


3. Attorney and Client—Burden of Proof.— 
An attorney is not under an absolute disability 
to purchase his client’s property; but where 
he does he assumes burden of proving his ut- 
most good faith, his payment of an adequate 
consideration, and that he fully informed client 
of all material facts and gave the same disinter- 
ested advice he would have given on a sale 


to a stranger.—Watts v. Jackson, Okla., 182 
Pac. 508. 
4. Reinstatement.—A court which has pow- 





er to disbar an attorney has power to reinstate 
him.—Ex Parte Redmond, Miss., 82 So. 513. 

5. Withdrawal from Case.—No attorney or 
solicitor can withdraw from a case after he has 
once entered his appearance upon the record, 
without leave of court.—In re O’Brien, Vt., 107 
Atl. 487. 














6. Banks and Banking—Directors.—Directors 
of a trust company who knowingly retained a 
dishonest cashier and permitted the lending of 
money, contrary to the statute and by-laws, 
were liable to the same extent, irrespective of 
the relative degree of their negligence.—Rose- 
ville Trust Co. v. Mott, N. J., 107 Atl. 462. 


7. Bastards—Inheritance.—A letter alleged to 
have been written and signed by a decedent, 
attested by a witness, and sent to respondent, 
claiming his estate as a daughter, stating that 
letter was to show that she was his child and 
that he was her father, was sufficient in form 
to constitute an acknowledgment of paternity, 
under Gen. St. 1913, § 7240, relating to inheri- 
tance by acknowledged illegitimate child.—In 
re Berdell’s Estate, Minn., 172 N. W. 665. 


8. Bills and Notes—Estoppel.—In action by 
holder of note obtained from defendant by 
fraudulently misrepresenting financial standing 
of corporation for whose bonds note was given, 
defendant, who had never received bonds, was 
not estopped from asserting fraud as a defense 
by his acceptance of company’s bonds under a 
reorganization without knowledge of situation. 
—First Nat. Bank v. Denfeld, Minn., 173 N. W. 
661. 


9. Breach of Marriage Promise—Justification. 
—A defendant is not justified in breaching a 
marriage promise upon rumors that his fiance 
is unchaste, unless the reports are founded up- 
on fact.—Coggins v. Cannon, S. C., 99 S. E. 823. 


10. Brokers—Exchange of Lands.—A real es- 
tate agent who in good faith secures for his 
customer an exchange of land on terms em- 
bodied in a written contract thereby earns his 
commission for securing such purchaser, al- 
though the trade fails because purchaser does 
not own all the land he attempts to convey.— 
Triplett v. Feasel, Kan., 182 Pac. 551. 

11. Carriers of Goods—Delay.—When rail- 
road contracts to deliver goods at a certain 
place of business in another state, and is com- 
pelled to transfer goods to another railroad for 
delivery, it is liable for damages for delay in 
delivery the same as if the delay had occurred 
on its own line.—Marsh & Marsh v. Chicago 
& N. W. Ry. Co., Neb., 173 N. W. 679. 

12. Carriers of Live Stock—Insurer.—Where 
carrier fed and watered live stock when owner 
was present, and part of stock was injured by 
poison contained in hay furnished by carrier, 
the carrier is liable only for negligence, as it is 
not an insurer of stock against loss by reason 
of poisoned hay.—Starr v. Chicago, B. & Q. R. 
Co., Neb., 73 N. W. 682. 

13. Carriers of Passengers—Proximate Cause. 
—wWhere a passenger, who was placed in a dark 
and crowded car, lost his baggage and the car- 
rier had reason to know that the car would 
be crowded at that time, held that the dark- 
ness may be deemed the proximate cause of 
the loss—Keith v. Atlantic Coast Line R. Co.,° 
Ss. Cc. 99 S. E. 812. 


14. Proximate Cause.—Where a passenger 
in a Pullman car was not notified when he had 
reached his destination, and the train was 
switched on the road of another company, and 
the passenger, after being transported some 20 
miles over that road, was required by the con- 
ductor to leave the train during the night, and 
was unable to secure accommodation, held, that 
the original company, whase employes failed 
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to notify the passenger of his destination, was 
liable in damages for illness caused by 


not 
exposure, etc.—Georgia Southern & F. Ry. v. 
Corry, Ga., 99 S. E. 881. 


15. Certiorari—Final Adjudication.—A judg- 
ment of the circuit court on writ of error, re- 
versing a judgment of a lower court and re- 
manding the cause for further proceedings, is 
not a final adjudication, and the Supreme Court 
will not issue a writ of certiorari to such a 
judgment of the circuit court—Holmberg v. 
Toomer, Fla., 82 So. 620. 

16. Office of.—The office of a writ of cer- 
tiorari to review proceedings of an inferior 
court is to bring up the entire record below, 
that the superior court may determine where 
the inferior court acted within its jurisdiction 
and in accordance with the requirements of the 
law.—First Nat. Bank v. Gibbs, Fla., 82 So. 618. 

17. Champerty and Maintenance — Adverse 
Possession.—An administrator cannot lawfully 
sell property held adversely to the estate by a 
third person, and a deed made by administrator 
to land, when the same is held adversely to the 
estate by a third person, is void.—Booth v. 
Young, Ga., 99 S. E. 886. 

18. Chattel Mortgages—Fiduciary Relation.— 
Mortgagor in possession of mortgaged property 
occupies fiduciary relation to the property and 
is required to so act as not to impair rights of 
mortgagee.—Hill v. Winnsboro Granite Corpora- 
tion, S. C., 99 S. E. 836. 

19. Warranty.—There is no warranty of 
title on a foreclosure sale, but there is a war- 
ranty or representation by the mortgagee that 
he has a subsisting mortgage on the property 
sold.—Bogestad v. Anderson, Minn., 173 N. W. 
674. 

20. Conspiracy—Overt Act.—A conspiracy 1s 
not a crime until there is some overt act in 
execution thereof.—State vy. Gregory, N. J., 107 
Atl. 459. 

21. Contracts—Mutuality.—A contract, where- 
by plaintiff, who had endeavored to lease de- 
fendants’ iron mining property, was to have 
any excess of royalty over 30 cents per ton, 
even if property was leased by defendants with- 
out his aid, was not void for want of mutuality. 
—McRae v. Feigh, Minn., 173 N. W. 655. 

22. Time of Essence.—If time was of the 
essence of plaintiff's subcontract to install the 
metal doors in a building, etc., so far as con- 
cerns plaintiff's right, as distinguished from its 
obligation, to complete its work by a certain 
date, and defendants, the general contractors, 
did not have the building ready for installation 
of the doors at the time fixed for completion 
of the subcontract, plaintiff had the right to 
cancel such contract at the expiration of that 
date.—Gill v. Hale & Kilburn, U. S. C. GC. A, 
257 Fed. 906. 











23. Corporations — Charter. — The primary 
purpose of Gen. St. 1906, § 2648, in requiring 
“the highest amount of indebtedness or liability 
to which the corporation can at any time sub- 
ject itself” to be stated in articles of incorpora- 
tion is to protect stockholders against acts of 
reckless or dishonest officials —Douglass v. State 
Bank of Orlando, Fla., 82 So. 593. ‘ 


24. Foreign Corporation.—A sporadic or oc- 





casional sale in Ohio of coal, made by a West 
Virginia Company, 


whose mines were in the 





latter state, does not constitute doing business 
in Ohio.—Empire Fuel Co. v. Lyons, U. S. C. C. 
A., 257 Fed. 890. 

25. Forfeiture.—Courts proceed with cau- 
tion in declaring a forfeiture of privileges and 
corporate capacity of a corporation, and where 
innocent owners of the property, as well as the 
public, would sustain severe losses from a dis- 
solution and purposes of the law can be sub- 
served by a partial ouster, the latter will be 
adjudged.—State v. Combination Oil & Gas Co., 








Kan., 182 Pac. 547. 
26. Ratification.— Where plaintiff stock- 
holder, in defendant corporation, after she 


found out that distribution to stockholders of 
defendant of stock of a company which stock 
had been acquired by defendant was inimical to 
the best interest of defendant, tendered back 
the stock received by her, held that she did 
not ratify the distribution, and was not estopped 
to maintain suit requiring return of stock dis- 
tributed to the treasury of defendant.—Hoberg 
v. John Hoberg Co., Wis., 173 N. W. 639. 


27. Transferee of Stock.—A bona fide pur- 
chaser for value, who has certificates of stock 
transferred to him, is protected as an innocent 
holder in a suit against him by the corporation 
seeking to cancel the shares on account of in- 
debtedness for unpaid subscriptions due the 
corporation by his transferors.—Damron vy. Den- 
ny, Ga., 99 S. E. 851. 


28. Covenants—General Warranty. — General 
warranty in deed does not in itself enlarge 
grant to a fee, but is a circumstance to be con- 
sidered in determining whether a fee was in- 
tended.—Mathis v. Hair, S. C., 99 S. E. 810. 

29. Outstanding Title.—A grantee in a deed 
containing a covenant warranting the title free 
from all incumbrances may purchase an out- 
standing title or incumbrance, and is entitled to 
recover from the grantor the reasonable price 
he has fairly and of necessity paid for same.— 
Helm v. Griffith, Ala., 82 So. 570. 

30. Warranty.—A covenant of warranty or 
against incumbrance extends only to a lawful 
claim or demand, enforceable against the gran- 
tee, and is not broken because of the exist- 
ence of an unenforceable deed by the covenant- 
or’s predecessor, for such deed, being null and 
void, is merely a cloud on the title, which is a 
document merely showing prima facie right of a 
third person to the land.—Reed v. Stevens, Conn., 
107 Atl. 495. 

31. Criminal Law—Discrediting Witness.— 
Where a police officer was charged with bur- 
glary and receiving stolen property, the theory 
of the state being that he conspired with a 
burglar and picked houses for the burglar to 
rob and divided the ill-gotten gains, evidence of 
houses, other than the one specified in the in- 
dictment, robbed by the burglar, is admissible 
to show the conspiracy; this being particularly 
true where defendant sought to discredit the 
testimony of the burglar by proving offenses 
in another state, etc.—State v. Cummins, Mo., 
213 S. W. 969. 

32. Reasonable Doubt.—In a criminal case 
absolute mathematical certainty is not attain- 
able, but moral and reasonable certainty of 
guilt meets the requirements of the law.—Orr 
v. State, Ga., 99 S. E. 892. 


33. Deeds—Fiduciary Relation.—Where a 
conveyance is by way of gift and a confidential 
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and fiduciary relation existed between the par- 
ties, the burden of proving the good faith of 
the transaction is on the grantee.—Wright v. 
Rohr, Cal., 182 Pac. 469. 

34. Gift.—So-called conditions in a deed re- 
quiring grantees to render services to the 
grantor and another show valid consideration 
for the deed, so that it is not a gift—Son v. 
Shealy, S. C., 99 S. E. 825. 


35. Divoree—Collateral Attack.—That part of 
a decree granting to the wife a divorce which 
declares that real estate belonging to the hus- 
band shall be the sole property of the minor 
children is wholly void and open to collateral 
attack.—Melton v. Every, Kan., 182 Pac. 543. 

36. Corroboration of Witness.—A divorce is 
never granted upon uncorroborated testimony 
of petitioner.—Matthews v. Matthews, N. J., 107 
Atl. 480. 

37. Easements—Merger of Dominant and Ser- 
vient Estates.—The merger of the dominant and 
servient estates extinguishes an easement, such 
aS an easement to mine and remove coal in 
place.—McClure v. Monongahela Southern Land 
Co., Pa., 107 Atl. 386. 

38. Temporary Way.—Temporary easement 
in the nature of a right of way granted defend- 
ants in suit to quiet title over plaintiff’s land 
held not open to attack on account of its tem- 
porary character and the claimed uncertain 
character of the right of way, where contract 
on which right was based provided that tem- 
porary way was to be superseded by a per- 
manent way.—Taylor v. Ballard, Cal., 182 Pac. 
464. 


39. Eminent Domain—Right of Way.—A rail- 
road which condemns a right of way, if not 
otherwise restricted, is authorized to use the 
materials found thereon, such as timber, earth, 
gravel and stone, for the construction and main- 
tenance of its roadway at any point thereon 
within the limits of its projected line, as speci- 
fied in the condemnation proceedings.—Southern 
Ry. Co. v. Clarke, Ala., 82 So. 516. 

40. Estoppel—Concealment.—Where the facts 
are known to both parties, or both have the 
same means of ascertaining the truth, there 
can be no estoppel.—Fellows v. National Can 
Co., U. 8S. C. C. A. 257 Fed. 970. 


41. Executors and Administrators — Bond. — 
At common law and under Shannon’s Code 1917, 
§ 1095, where sureties sign the bond of an 
executor or administrator in its blank printed 
form before it has been filled in, they are 
estopped to deny their liability for money re- 
ceived on the faith of the bond.—Patterson v. 
Tate, Tenn., 213 S. W. 981. 

42. Temporary Administration.—Where the 
power conferred on temporary administrator by 
his appointment does not appear, it may be 
assumed in the absence of anything showing 
necessity for greater authority that he was sim- 
ply clothed with the usual power of temporary 
administrators.—In re Chapman’s Estate, Tenn., 
213 S. W. 989. 


43. Forgery—lIntent.—If there is an intent by 
one drawing a check in the name of another 
to injure or defraud any person, either the per- 
son whose name is signed, the bank, or the per- 
son to whom the false check is given, the. per- 
son so signing the check is guilty of forgery, 
although no attempt is made to counterfeit the 


signed 
w. 


signature of the person whose name is 
to the check.—Smith v. State, Wis., 173 N. 
638. 


44, Frauds, Statute of—Debt of Another.—An 
oral promise to discharge the debt of another, 
if made to the debtor himself, is not within 
the statute of frauds, and so is enforceable.— 
S. Landow & Co. v. Gurian, Conn., 107 Atl. 517. 


45. New Promise.—The new promise in a 
novation is an original undertaking, not a prom- 
ise to pay the debt, default or miscarriage of 
a 7 ied & Walden y. Gallagher, 


Ala., 


46. Renewal Option.—An oral agreement to 
make a lease for one year with an option for 
renewal for two years more was a contract 
concerning an interest in lands for which a 
memorandum in writing was required.—Cooper 
v. Aiello, N. J., 107 Atl. 473. 


47. Fraudulent Conveyances—Voluntary Deed. 
—A voluntary deed may be set aside by an ex- 
isting creditor upon the ground of constructive 
or legal fraud even where there is no actual 
or moral fraud.—Chas. M. Betts & Co. v. Rich- 
ardson, 8S. C., 99 S. E. 8165. 


48. Homicide — Good Character.—In murder 
prosecution, witness as to defendant's character 
should be confined to what he knows of de- 
fendant’s character before the difficulty, and 
should not be permitted to testify as to what 
he has heard subsequent thereto.—McKenney 
v. State, Ala. 82 So. 565. 


49. Premeditation.—There need be no ap- 
preciable space of time between the formation 
of the intent to kill and the killing to estab- 
lish the premeditation necessary to make the 
offense first degree murder.—People v. Bellon, 
Cal., 182 Pac. 420. 


50. Self-Defense.—One acting in self-de- 
fense may pursue his adversary so long as he 
considers himself in danger.—Taylor v. State, 
Tex., 213 S. W. 985. 


51. Injunetion—Secret Formulas.—Secret for- 
mulas and processes are property rights, which 
will be protected by injunction, not only as 
against those who attempt to disclose or use 
them in violation of confidential relations or 
contracts, express or implied, but against those 
participating in the attempt with knowledge 
of such relations or contracts, though they might 
in time have reached the same result by in- 
dependent efforts.—Herold v. Herold China & 
Pottery Co., U. S. C. C. A., 257 Fed. 911. 


52. Insurance—<Accident.—Under an accident 
policy entitling insured to payments for not 
exceeding 24 consecutive months while totally 
disabled, the insurer's liability became absolute 
when an accident occurred and right to indem- 
nity payable in future installments was not- 
contingent upon payment of premiums falling 
due after date of accident.—Rechtzigel v. Na- 
tional Casualty Co., Minn., 173 N. W. 670. 


53. Incontestability—Where a life insur- 
ance policy provided in bold-faced type that it 
would “be incontestable from date of issue,” 
insurer could not set up a plea of fraud in an 
action on the policy.—MacKendree v. Southern 
ge Life Ins. Co., of Alabama, S. C., 99 S. 


54. Iron Safe Clause.—An insured cannot be 
relieved from obligation to produce inventories 
and certain account books under an iron-safe 
clause which was declared a warranty by show- 
ing the value of the property destroyed.—Mor- 
ris v. Stuyvesant Fire Ins. Co., La., 82 So. 586. 


55. Interplender—Office of.—The office of an 
interpleading suit is to protect one against the 
embarrassment of conflicting claims and double 
vexation in respect Ve one liability —Fogg v. 
Goode, Fla., 82 So. 614. 

56. Joint Tenancy—Four Unities.—The req- 
uisites of an estate in joint tenancy are unities 
of interest, title, time and possession, and crea- 
tion of estate by act of the parties —New ris 
Title Guarantee & Trust Co. v. Archibald, 

J., 107 Penn 472. 

57. udgment—Decree in Equity.—A Rag age 
is the Judicial decision of a litigated case b 
court of equity, the word “Judgment” apply ng 





| to courts of law, and “decree” to courts of 
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equity, though the former term is used in a 
larger sense to include both.—Coleman v. Los 
Angeles County, Cal., 182 Pac. 440. 

58. Default—Whether a default properly 
entered should be opened is within the sound 
judicial discretion of the trial court.—Morgan 
v. Marshall, Fla., 82 So. 609. 

59. Landlord and Tenant — Privity. — Execu- 
tion of lease by mortgagor in possession of 

roperty creates no privity of contract between 
essee and mortgagee.—Trask v. Kelleher, Vt., 
107 Atl. 486. 

60. Lareeny—Defined—The crime of “lar- 
ceny” is the felonious taking and carrying away 
of chattels, and every person who, with a guilty 
knowledge, aids and abets in the taking and 
carrying, is guilty of larceny and of every crime 
committed in the furtherance of the common 
purpose.—Morris v. State, Ala. 82 So. 574. 

61. Variance.—There is fatal variance be- 
tween a larceny indictment alleging that stolen 
eotton was owned and in possession of a land- 
lord and proof that tenant had possession and 
control of cotton under agreement that one- 
half net proceeds from its sale belonged to 
landlord as rental.—Bergfeld vy. State, Tex., 213 
S. W. 986. 

62. Libel and Slander—Libelous Words.— 
Words charged to be libelous may be divided 
into three classes: First, those that cannot pos- 
sibly bear a defamatory meaning; second, those 
that are reasonably susceptible of defamatory 
meaning, as well as an innocent one, and third, 
those that are clearly defamatory on their face. 
a" v. Armstrong, Byrd & Co., Okla., 182 Pac. 
494. 








63. Master and Servant—Guest of Owner.— 
One who provides an automobile for the pleas- 
ure and recreation of his family and permits a 
minor son to use it is liable for the death of a 
guest caused by the son’s negligence in driv- 
ing the machine.—Johnson v. Smith, Minn., 173 
N. W. 675. 


64. Mines and Minerals—Oil and Gas Lease.— 
Oil and gas leases are construed strongly 
against the lessee and in favor of the lessor.— 
New State Oil & Gas Co. v. Dunn, Okla., 182 
Pac. 614. 

65. Municipal Corporations — Ordinance. — 
Where there is nothing on the face of an or- 
dinance regulating the size of booths in res- 
taurants to show it is unreasonable; that it 
is unwarranted interference with a proper busi- 
ness, or that the conditions in the city are not 
such as to require regulation, it will be pre- 
sumed that the city authorities were warranted 
in passing the ordinance.—Ogden City v. Leo, 
Utah, 182 Pac. 530 


66.— Special Assessment,—Power to make 
special assessments is given municipalities as a 
means of paying for particular improvement or 
benefit to the property assessed; and, when the 
necessary funds are raised otherwise and the 
improvements made and paid for, there remains 
no need for a special assessment, and no power 
to make one.—City of St. Cloud v. Carlson, Fla., 
82 So. 616. 


67. Negligence—Last Clear Chance.—The doc- 
trine of “last clear chanee” is not synonymous 
with the doctrine of “negligence.’”—Nolan v. 
Illinois Cent. R. Co., La., 82 So. 590. 


68. Proximate Cause.—‘“Proximate cause” is 
correctly defined to mean the direct efficient 
eause of injury as distinguished from the di- 
rect remote cause.—Birmingham Southern R. 
Co. v. Harrison, Ala., 82 So. 534. 


69. Nuisanee—Stable.—While a stable is not 
per se a nuisance, it becomes a nuisance when 
maintained in close proximity to a residence 
in a residential section of a city, and is kept in 
such condition that it is unsanitary, and odors 
and stenches arise during a period of 12 months 
and spread themselves over the adjoining resi- 
a ere v. Carlton, Ala., 
82 So. ‘ 


70. Officers—Oppression in Office.—In the ab- 
sence of malice, oppression in office, or willful 
misconduct, public officers cannot ordinarily be 
held liable for mistaken exercise of discretion, 
or error in judgment, in the performance of 
omelet duties.—Keifer v. Smith, Neb., 173 N. 





71. Patents—Invention:—Invention may ex- 
ist, even though every element is old, provided 





the combination either produces a new result 
or effects an old result in a new and materially 
better way.—Edwards v. Dayton Mfg. Co., U. 
S. C. C. A, 257 Fed. 980. 

72. Principal and Surety—Want of Considera- 
tion.—Where a bond is given for the perform- 
ance of a contract, and the latter is not binding 
upon the parties for any reason, there is no 
consideration for the bond, and no action, there- 
fore, can be maintained on it.—Town of Mill 
Valley v. National Surety Co., Cal., 182 Pac. 459. 

73. Railroads—Speed Ordinance.—Six mile an 
hour railroad speed ordinance of a city of the 
fouth class of 2,700 inhabitants held not void 


' as Cet agg ag v. Kansas City, St. 


L&C Co., Mo., 213 S. W. 964. 


74. Receivers—Collateral Attack.—A suit by 
the owners of water rights to compel the deliv- 
ery of water to them by one who purchased the 
irrigation system at a receivers sale, under an 
order that the system be sold free from the 
easement of the water claimants, is a collateral 
attack on the order of sale, which cannot be 
sustained, where the order was not void.—Mc- 
Bride v. United Irr. Co., Tex., 213 S. W. 988. 

75. Receiving Stolen Goods — Accomplice. — 
One who hauled goods from a freight depot for 
another with knowledge that the same had been 
stolen was an accomplice of both the one who 
stole the goods and one who received them.— 
Morris v. State, Ala., 82 So. 574. 

76. Reformation of Instruments—Mutual Mis- 
take.—Where agreement was to convey land 
subject to rights of tenants occupying premises 
under a lease, and through mutual mistake res- 
ervation was omitted from deed, deed will be 
reformed so as to include reservation.—Coch- 
ran v. Burns, N. J., 107 Atl. 476. 

77. Release—Ratification.—Voluntary signa- 
ture to a receipt and acceptance of money under 
a settlement and release was a ratification of 
the settlement and release, although the settle- 
ment and release were obtained under duress.— 
Anderson v. Kurtz, Col., 182 Pac. 533 


78. Sales—Rescission.—The purchaser of a 
horse or mule is not entitled to a rescission 
of the trade unless he shows actual fraud on 
the vendor’s part, or a special agreement be- 
tween the parties, as part of the contract, that, 
if the animal proved to be unsound, the pur- 
chaser should have a right to return it.—W. T. 
Martin & Son v. Harrison, Ga. 99 S. E. 894. 


79. Warranty Defined.—A warranty is a 
collateral undertaking forming a part of the 
contract by the agreement of the parties, ex- 
ge og implied.—Battles v. Whitley, Ala., 82 
0. é 


80. Set-Off and Counterelaim — Equity. — 
Equity may allow set-offs of mutual demands 
where such relief is necessary to enable party 
claiming it to collect his claims, and, where 
other equitable grounds exist, the insolvency of 
the party against whom the relief is sought will 
authorize such equitable remedy.—Scrivner y. 
McClelland, Okla., 182 Pac. 503. 


_81. Trade Marks and Trade Names—Descrip- 

tive Word.—A word merely descriptive of a 
general character of a business cannot be used 
as a trade-mark.—Scandinavia Belting Co. v. 
Asbestos & Rubber Works of America, U. S. 
C. C. A., 257 Fed. 937. 


82. Usury—Corrupt Intent.—Whether a-cor- 
rupt and usurious intent is behind a contract, 
honest on its face, may be determined from all 
the circumstances tending to show the real in- 
tent of parties and the true nature of trans- 
action.—Olson y. Caufield, Idaho, 182 Pac. 527. 

83. Vendor and Purchaser — Merchantable 
Title—An agreement to “give a good and suf- 
ficient warranty deed and abstract” contem- 
plated that the abstract will present the mer- 
er title—Raddatz v. Christner, Neb., 173 








re Misrepresentation.—Generally, if there 
is a misrepresentation in fact by vendor, pur- 
chaser who relies thereon is entitled to relief, 
though vendor did not intentionally misrepre- 
sent such fact, since misrepresentation may 
exist without fraudulent intent.—Shuler v. Wil- 
liams, S. C., 99 S. E. 9. 

85. Wills—Agreement to Make—A _ valid 
agreement, resting upon sufficient consideration, 
to dispose of property by will, mee be enforced 
after decease of the promissor against his heirs, 
devisees, or personal representative.—Stewart 
+-v. Todd, Iowa, 173 N. W. 619. 








